W LLI AM N. BRAI LSFORD
FLYI NG TRI ANGLE, | NC.

| BLA 94-583 Deci ded August 7, 1997

Appeal fromthe Decision Record and Finding of No
Significant |Inpact of the Area Manager, Mnunment Resource
Area, |daho, Bureau of Land Managenent, inplenmenting the
Littl e Beaver/Big Beaver Area of Critical Environnenta
Concern Habitat Managenent Plan and All ot ment Managenment
Plans for the Little Beaver, Big Beaver, and Cherry Creek
Al | ot ment s.

Affirmed in part; referred for hearing in part.

1. Admnistrative Procedure: Hearings--Appeals:
CGeneral ly--Grazing and Grazing Lands- -
Grazing Permits and Licenses: Appeal s--
Grazing Permts and Licenses: Hearings--
Heari ngs--Rul es of Practice: Appeal s--Rules
of Practice: Hearings

Where an appeal from a decision inplenmenting
habi tat and grazing allotnment plans raises

i ssues involving grazing managenment in
addition to an unrelated issue of road
access restrictions, the grazing issues wll
be referred for a hearing before an

Adm ni strative Law Judge as required for
deci sions issued under 43 C. F. R Subpart
4160, but the Board may retain jurisdiction
to decide the issue that is not related to
grazing.

2. Environnmental Quality: Environnmental
St at ement s-- Nati onal Environnmental Policy
Act of 1969: Environmental Statenents

In reviewi ng a BLM deci sion based upon a
Finding of No Significant |npact, the
governi ng standard is whether the record
establishes that BLM took a "hard | ook"

at the environnental consequences of

the action; identified the relevant areas of
envi ronnental concern; nmade a reasonabl e
finding that the inpacts studied are
insignificant; and with respect to any
potentially significant inpacts, whether the
record supports a finding that mtigating
nmeasures have reduced the potential inpact



to insignificance.
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3. Environnmental Quality: Environnental
St at ement s- - Nati onal Environnmental Policy
Act of 1969: Environmental Statenents

A Deci sion Record/Finding of No Significant
| npact will be affirnmed if it is based upon
a consideration of all relevant factors and
is supported by the record, including an
Envi ronmental Anal ysis that establishes that
a careful review of environmental problens
has been made, all relevant areas of

envi ronnmental concern have been identified,
and the final determnation is reasonable in
i ght of the Environnmental Analysis. A
party chall engi ng such a decision nust show
that the determ nation was prenm sed on a
clear error of law, a denonstrable error of
fact, or that the analysis failed to

consi der a substantial environnental
guestion of material significance to the
action for which the analysis was prepared.

4. Conveyances: Interest Conveyed--Patents of
Public Lands: Generally--Ri ghts-of-Wy:
Generally

A patent fromthe United States does not
ordinarily convey an inplied easenment by way
of necessity across public land in the
absence of legislation by Congress.

APPEARANCES: Gary D. Slette, Esq., Twin Falls, Idaho, for
Appel l ant; David A. Koehler, Area Manager, Mnunment Resource
Area, Shoshone, |daho, for the Bureau of Land Managenent.

OPI NI ON BY ADM NI STRATI VE JUDGE PRI CE

WIlliam N Brailsford and Flying Triangle, Inc., have
appeal ed fromthe May 25, 1994, Decision Record and Finding
of No Significant Inpact (DR/FONSI) of the Area Manager,
Monument Resource Area, |daho, Bureau of Land Managenent
(BLM, inmplenenting the Little Beaver/Bi g Beaver Area of
Critical Environmental Concern (ACEC) Habitat Managenment
Pl an and All ot mrent Managenent Plans (HWP/ AMP) for the Little
Beaver, Big Beaver, and Cherry Creek Allotnents within the
ACEC. Flying Triangle, Inc., is a sheep ranch with grazing
rights in the ACEC. Brailsford is its president.

The Petition for Stay that acconpani ed Appel |l ants’
Noti ce of Appeal referred only to that portion of the
Deci si on involving road access restrictions that Appellants



contended woul d deprive them of access to their private
property. By Order dated August 9, 1994, the Board denied
Appellant's Petition for Stay, as well as BLMs Mtion to
Di smi ss the appeal, finding that Appellants had standing
under 43 C.F.R § 4.410.
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In their Statenment of Reasons (SOR), Appellants argue
that the HW' s decision to restrict notorized vehicle access
in the ACEC constitutes a denial of access to their private
land. For the first tine, they raise objections to features
of the HW/ AMP that relate to grazing use and managenent of
the allotnents only. More specifically, Appellants contend
that the HWP/ AMP inproperly attenpts to convert their spring
grazing use to fall grazing use, an action for which BLM
assertedly |l acks authority, that the HMP/ AMP proposes
certain managenent practices and requirenents on Appellants’
private | and, such as placenent of closure signs and fences,
and that the HWP/ AMP contains coments and concl usi ons t hat
are factually incorrect or groundl ess.

[1] Except for the issue concerning the road access
restrictions and the related issue of the placenent of

cl osure signs, which BLM states will not be placed on
Appel |l ants' private land, all the other issues involve
grazing managenent. In Animal Protection Institute of

Anerica, 120 | BLA 342, 344 (1991), with respect to grazing
i ssues we stated:

Such decisions are issued under the regul ati ons at
43 CFR Subpart 4160. The rel evant regul ation

provi des that any person whose interest is adversely
affected by a final BLM decision under this part may
appeal the decision for the purpose of a hearing
before an Adm nistrative Law Judge. 43 CFR 4160. 4;
43 CFR 4.470. The right of appeal to an

Adm ni strative Law Judge for a hearing is grounded
in section 9 of the Taylor Grazing Act dealing with
grazing adm nistration which directs the Secretary
of the Interior to "provide by appropriate rules and
regul ati ons for | ocal hearings on appeals fromthe
deci sions of the adm nistrative officer.” 43 U S. C
8§ 315h (1988). The right to a hearing on appeal
from decisions of the authorized officer nade in the
adm ni stration of grazing districts has been

recogni zed by the courts. See LaRue v. Udall, 324
F.2d 428, 432 (D.C. Cir.), cert. denied, 376 U S.
907 (1964); Joel Stamatakis, 98 IBLA 4, 7-8 (1987).

Thus, Appellants' statutory right to a hearing on the
grazing issues requires that we refer this aspect of the
appeal to the Hearings Division for assignment to an
Adm ni strative Law Judge. Appellants' argunent that closure
of the road denies them access to their private | and does
not appear to be directly related to the grazing issues, and
thus we retain jurisdiction to decide that issue. See,

e.g., Alvin R Platz, 114 IBLA 8, 97 Interior Dec. 125
(1990); Bob Strickler, 106 IBLA 1 (1988).




Envi ronment al Assessnment (EA) No. | DO050-EA-93011 states
that the ACEC was designated in the 1981 Sun Vall ey
Managenent Framework Plan (MFP) as an O f - Hi ghway Vehicle
(OHV) cl osure area from Decenber 1 through April 30,
al t hough year-round access was allowed for Precious Metal
Technol ogi es from 1988 to 1990. (EA at 26.) Anmong ot hers,
the EA lists Resource Managenent Objectives that include
protection of crucial elk winter range habitat in
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the ACEC fromall notorized vehicle disturbances between
Decenber 1 and April 30, and protection of wildlife and
wat er shed val ues by closing the ACEC to year-round notori zed
vehicl e use, except via the main existing road in Little
Beaver Creek by 1995. (EA at 28.) More particularly, the
EA st ates:

Al'l roads in the ACEC managenent area woul d
continue to be closed to OHV travel between Decenber
1 and April 30 to protect elk security cover. A
nmetal barrier gate would be placed at the Gol den
Nugget cattleguard in T1N, R16E, SW/NEYSEY; Section
6. The gate would be | ocked during this closure
period to restrict OHV use of the ACEC. A sign
woul d be placed at the gate explaining the OHV
closure. This project would be devel oped in
cooperation with the Rocky Mountain El k Foundation
(RVEF). An additional closure sign would be placed
at the nouth of Cherry Creek.

Vehicle travel in the ACEC during other periods
of the year would be restricted to the main road in
Little Beaver Creek. All other roads and trails
woul d be signed closed to year round travel. A
| ocked netal closure gate would be installed at the
Bi g Beaver drift fence to close the Big Beaver
drai nage to vehicles. Closure signs would be placed
at the gate. Signs would also be placed at al
trails on the ridge between Big Beaver and Canp
Creek which would alert the public that there is no
access through the Bi g Beaver drainage. This action
addresses public safety, riparian condition, and
soil stability.

(EA at 31.)

[2] Appellants question the accuracy, grounds, and
| ogic of the HW/ AMP, and to the extent they relate

exclusively to the access issue, we will address them
whereas we | eave those that pertain to or inplicate grazing
issues to the hearing ordered herein. 1In reviewing a BLM

deci si on based upon a FONSI, the governing standard is

whet her the record establishes that BLM took a "hard

| ook™ at the environnmental consequences of the action;
identified the rel evant areas of environnental concern;
made a reasonable finding that the inpacts studied are
insignificant; and with respect to any

potentially significant inpacts, whether the record
supports a finding that mtigating neasures have reduced
the potential inpact to insignificance.



Committee for ldaho's H gh Desert, 137 IBLA 92, 96 (1996),
citing Oregon Natural Resources Council, 131 IBLA 180, 186
(1994).

[3] A DRFONSI will be affirnmed if it is based upon a
consideration of all relevant factors and is supported by
the record, including an EA that establishes that a careful
revi ew of environnental problens has been
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made, all relevant areas of environnental concern have been
identified, and the final determ nation is reasonable in
light of the environmental analysis. A party challenging a
DR/ FONSI nust show that the determ nation was prem sed on a
clear error of law, a denonstrable error of fact, or that
the analysis failed to consider a substantial environnental
guestion of material significance to the action for which

t he anal ysis was prepared. National Organization for River
Sports, 137 IBLA 396, 401 (1997); Conm ttee for Idaho's High
Desert, supra, at 98.

Appel l ants first assert that if it is true that one of
t he nmost productive elk herds in the region resides in the
ACEC, no change in managenent practices appears to be
necessary. (SOR at 6.) Appellants next observe that the
obj ective of acquiring other |land within the ACEC by 1995
t hrough | and exchanges "will be inpossible to acconplish * *
* wi thout the cooperation of neighboring private | andowners”
and that the negotiations to achieve this goal should occur
before the HW/ AMP is inplemented. (SOR at 6.) They
further question the accuracy of the nonitoring information
regardi ng key native species that can be obtained from
constructing exclosures, because wildlife and |ivestock will
be excl uded, although Appellants al so caution that animals
could be trapped within the exclosures. (SOR at 7.) It is
asserted that the HW/ AMP failed to provide the evidence
for its conclusion that resource and el k wi nter range
conditions will not be inproved unless the proposed action
is inplemented in the ACEC. (SOR at 7.) Lastly, Appellants
express doubt that the negative effects on big ganme of a
fence between the Canp Creek and Big and Littl e Beaver
Allotnments can be mtigated by intermttent gates. (SOR
at 7-8.) Regarding the latter point, BLMcorrectly notes
that it pertains to Alternative Il, which was not sel ected.

Appel | ants' argunents are nore in the nature of
comentary rather than an enuneration of specific error in
the facts, |law, data, analytical nethods, reasoning, or
conclusions found in the DRIFONSI or MFP to which it is
tiered. Thus, Appellants have failed to carry their burden
to establish denonstrable error by a preponderance of
evi dence.

Turning to the access question, a honmestead patent was
i ssued to Appellants' predecessor on Decenmber 18, 1939,
pursuant to the Honestead Act, 43 U.S.C. §8 161 (1970),
repeal ed by the Federal Land Policy and Managenent Act of
1976, Pub. L. No. 94-579, § 702, Cct. 21, 1976, 90 Stat.
2787. Appellants argue that "Congress intended the
Appel | ants' predecessors, as well as Appellants, to have
access to this property for settlenent, pursuant to an



easement by necessity. Wthout such an easenent, settl enent
and devel opnent of the unappropriated | ands of the United
States woul d have been inpossible,” citing Mntana

W | derness Association v. United States, 496 F. Supp 880,
886 (D. Mont. 1980). (SOR at 2-3.) Appellants also cite
United States v. Dunn, 478 F.2d 443 (9th Cir. 1973), United
States v. Clarke, 529 F.2d 984 (9th Cir. 1976), and State of
Utah v. Andrus, 486 F. Supp. 995 (D. Utah 1979), in support
of the contention that an "easenent by necessity and/or an

i nplied easenent exists.” (SOR at 3.) Appellants have

of fered no evidence or argunment asserting that a necessity
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existed at the time their |and was patented. Montana
W | derness Association v. United States, supra, at 885.

At page 1 of its July 5, 1994, response to the Notice of
Appeal and Petition for Stay, and at page 2 of its August
18, 1994, Answer, BLMreferred to a letter dated June 9,
1994, from BLMto Appellants' counsel, which stated:

M. Brailsford will be given reasonabl e and
customary access to his private land. We are
willing to grant this access without requiring M.
Brailsford to purchase an easenent fromthe U. S.
Government. We will coordi nate passage through

| ocked gates with M. Brail sford whenever he

requi res access for private | and or ranching

pur poses.

In the July 5 response, BLM also referred to the existence
of alternative access to the property across other privately
owned property fromthe south and east of the area affected
by BLM s deci sion.

In their July 7, 1994, response, Appellants state that
"the alleged alternative access * * * is inpassible by
vehi cl es and has been for many years." (Response to BLM at
2.) We note, however, that the parties have not actually
identified the road(s) they are referring to as "alternative
access." As for BLMs June 9 letter, Appellants state that
it is the only indication that BLMis willing to work with
Appel l ants on the access issue, and that by allow ng only
sone access, BLMis taking other rights of access away from
them 1d.

[4] We have previously considered whether issuing a
patent could subject other | and owned by the United States
to an easenent by necessity and concluded that a patent from
the United States does not convey an inplied easenent by way
of necessity across public land in the absence of
| egi slation by Congress. Sun Studs, Inc., 27 |IBLA 278,
284-92, 83 Interior Dec. 518, 520-25 (1976); see also Al aska
Pi peline Co., 38 IBLA 1 (1978). In Sun Studs, supra, at
285-86, we rejected the appellant's reliance on United
States v. Dunn, supra, as controlling authority and noted
that in United States v. Clarke, supra, the court declined
to hold that Dunn supports the proposition that a patent nmay
carry with it an inplied right- of-way across public |and.
We referred to United States v. Rindge, 208 F. 611 (S.D
Cal. 1913), where the court stated that ways of necessity do
not apply to Governnment grants because they are not rights
granted by an act of Congress.




We noted that Article IV, Section 3, Clause 2 of the
Constitution gives Congress the unlimted power to control
and di spose of public land and noted that the Suprene Court
has declared that "the settled course of |egislation,
congressi onal and state, and repeated decisions of this
court have gone upon the theory the power of Congress is
exclusive and that only through its exercise in some form
can rights in |lands belonging to the United States be
acquired." (Enphasis added.) Utah Power & Light Co. v.
United States, 243 U.S. 389, 404 (1917). We referred to
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"the established |aw that federal statutes granting property
interests are construed in favor of the Governnent and that
not hi ng passes by inplication,"” citing United States v.
Union Pacific Railroad Co., 353 U.S. 112, 116 (1957), Burke
v. Gulf, Mobile and Ohio Railroad Co., 465 F.2d 1206, 1209
(5th Cir. 1972), and Walton v. United States, 415 F.2d 121,
123 (10th Cir. 1969). Sun Studs, supra, at 288-89.

Appel l ants' argunents do not persuade us to abandon our
prior rulings at this time, particularly since they have
made no showi ng that an easenent was necessary at the tine
patent was granted. See generally United States v. Mendoza,
464 U.S. 154, 160-61 (1984); Pacifi Corp, 95 IBLA 16, 18-19
(1986).

More fundanentally, however, it is not correct that the
Deci si on deni es Appellants access to their land, their
assertions to the contrary notw thstandi ng. Appellants do
not allege that they have actually been prevented from using
the access they are accustoned to using, nor do they claim
that they have applied for a right-of-way that was deni ed,

i ndeed, BLM has stated that for the tinme being it will not
require a formal easenment, though it clearly has the
authority to do so. See 43 C.F.R Part 2800. In allow ng
access to Appellants, BLMis not obliged to provide access
to the public generally, and accordingly, we affirmthe
Deci si on.

We neverthel ess appreciate Appellants' concern that the
Deci sion here affirmed makes no nention of the access
prom sed in BLM s June 9, 1994, letter and reiterated in
BLM s subm ssions to the Board in this appeal. W are
confident, however, that so |long as circunstances
approxi mate those that existed at the tinme the Decision was
i ssued, BLMwi Il not construe it to deny Appellants
"reasonabl e and customary access" to their land in the
manner and to the extent set forth in the June 9 letter to
Appel | ants' counsel. Should BLM deem it necessary to
formally regul ate or deny that access in the future, as it
clearly can, the resulting decision can be appealed to this
Board. For that reason, there is no need to respond to
Appel | ants' specul ati on regardi ng the nature and extent of
access in the event they cease sheep ranching or use their
| and differently.

Therefore, pursuant to the authority delegated to the
Board of Land Appeals by the Secretary of the Interior, 43
C.F.R 8 4.1, the Decision appealed is affirmed with respect
to its restrictions on vehicular access in the ACEC. Wth



respect to the grazing allotnent nmanagenent issues, the case
is referred to the Hearings Division for assignnment to an
Adm ni strative Law Judge.

T. Britt Price
Adm ni strative Judge
| concur:

David L. Hughes
Adm ni strative Judge
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